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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, The 

National Federation of the Blind (“NFB”) certifies that it is a non-profit, tax-
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IDENTITY AND INTEREST OF AMICUS CURIAE1 

The National Federation of the Blind (NFB) is a non-profit corporation duly 

organized under the laws of the District of Columbia with its principal place of 

business in Baltimore, Maryland.  

As the oldest and largest national organization of the blind,2 the NFB has 

affiliates in all 50 states, Washington, D.C., and Puerto Rico. The majority of its 

approximately 50,000 members are blind persons, a protected class under federal 

laws. The NFB is widely recognized by the public, Congress, executive agencies of 

government, and the courts as a collective and representative voice on behalf of the 

blind and their families. It promotes the general welfare of the blind by (1) 

assisting the blind in their efforts to integrate themselves into society on terms of 

equality, and (2) removing barriers and correcting social attitudes, stereotypes and 

mistaken beliefs concerning the limitations created by blindness.  The NFB and 

many of its members have long been actively involved in promoting equal access 

to information and technology, so the blind can live and work independently in 

today’s technology-dependent world. 

                                                           
1 All parties to this case consented to the filing of this brief. Pursuant to Federal 

Rule of Appellate Procedure 29(c)(5), this brief was not authored in whole or in 

part by a counsel to a party in this case. Neither a party nor a party’s counsel 

contributed money that was intended to fund the preparation or submission of this 

brief. No person, other than amici, contributed money that was intended to fund the 

preparation or submission of this brief. 
2 The term “blind” is used in its broadest sense to mean persons who are blind, 

deaf-blind, or have low-vision. 
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The NFB urges the Court to grant FilmOn X a § 111 compulsory license 

under the Copyright Act. The Federal Communications Commission (FCC) is 

moving towards redefining multichannel video programming distributors 

(“MVPD”) to be technology neutral. This new definition would include Internet 

providers like FilmOn X as MVPDs and subject them to the video description and 

accessibility to emergency information requirements under the Twenty-First 

Century Communications and Video Accessibility Act of 2010’s (“CVAA”). In 

order to survive as a viable, competitive business that satisfies all of its consumers’ 

wants and needs, providers like FilmOn X need § 111 compulsory licensing.  NFB 

submits this brief to make the Court aware of these issues and the profound impact 

on the blind.  
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ARGUMENT  

I. The blind deserve equal access to Internet broadcast programming, 

and while the FCC plans to redefine MVPDs to include them, these 

services need § 111 compulsory licenses to flourish and be accessible 

to the blind.  

 

More than seven million people in the United States are blind. Blindness 

Statistics:  Statistical Facts About Blindness in the United States, Nat’l Fed’n Blind 

(Sept. 2015), http://nfb.org/blindness-statistics. This number continually grows as 

approximately 75,000 additional Americans lose their vision each year. Nat’l 

Fed’n of the Blind, MB Docket No. 12-107, Comment Letter on Proposed Rule for 

Requirements for Emergency Information and Video Description:  Implementation 

of the Twenty-First Century Communications and Video Accessibility Act of 2010 

at 5 (Aug. 10, 2015), http://apps.fcc.gov/ecfs/document/view?id=60001121122 

[hereinafter NFB 2015 Comment]. As a significant portion of the nationwide 

population and as a federally protected class, the blind’s interest in this issue must 

be considered.   

 Both the Congress and the Federal Communications Commission (FCC) 

have a history of promoting access to modern communications for the blind, as 

evidenced by the Twenty-First Century Communications and Video Accessibility 

Act of 2010 (“CVAA”). The CVAA requires that multichannel video programming 

distributors (“MVPDs”) provide the blind with access to audio-narrated video 

description and aural emergency information from local broadcasters. As more 
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Americans move away from expensive, traditional cable services in favor of 

flexible, affordable Internet video providers, they will continue to seek access to 

the local news and information provided by local broadcasters. The blind, 

however, are excluded from this trend since currently, Internet video providers are 

not bound to the accessibility regulations of the CVAA.  In response to the shift 

towards the Internet, the FCC has proposed redefining Internet video providers, 

like FilmOn X, as MVPDs. Unfortunately, even if these providers are defined as 

MVPDs, they will not  survive in the video distribution marketplace without a 

§ 111 compulsory license under the Copyright Act. For these reasons, the NFB 

respectfully requests that this Court affirm the lower court’s decision and grant 

FilmOn X a § 111 compulsory license. 

A. The FCC and Congress have acted to ensure the blind have equal 

access to local broadcasting through video description and 

accessibility to emergency information requirements. 

 

 For many years, the FCC and Congress zealously advocated for new 

regulations and laws to improve the blind community’s unequal position with the 

general public. Most recently, the CVAA was enacted in 2010 to ensure people 

with disabilities have increased access to new digital communication services and 

video programming. Consumer Guide:  Twenty-First Century Communications 

and Video Accessibility Act (CVAA), FCC (Nov. 7, 2015), http://transition.fcc.gov

/cgb/consumerfacts/CVAA-access-act.pdf.  Congress acted to give the blind better 
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access to television programming so that millions more Americans can “enjoy the 

benefits of television service and participate more fully in the cultural and civic life 

of the nation.” FCC, Video Description: Implementation of the Twenty-First 

Century Communications and Video Accessibility Act of 2010, 26 FCC Rcd 11847, 

11848 (2011). MVPD regulations under the CVAA ensure that all citizens, 

including the blind, continue to have access to local broadcasts, “the most 

important source of breaking news in [their] cities and neighborhoods.” See 

Twenty-First Century Communications and Video Accessibility Act of 2010, 47 

U.S.C. § 613; 47 C.F.R. §§ 79.2-.3; Tom Wheeler, Chairman, FCC, Remarks at the 

NAB Show in Las Vegas 2 (Apr. 15, 2015), https://apps.fcc.gov/edocs_public

/attachmatch/DOC-333028A1.pdf [hereinafter FCC Vegas Remarks].   Local 

broadcasting is also important in preserving culture and educating the public on 

important issues affecting their communities, issues that are wholly absent in 

national broadcasting. See FCC Vegas Remarks, supra.  Of the CVAA regulations, 

video description and access to aural emergency information requirements are 

critical for the blind’s utilization of broadcast programming. See 47 U.S.C. § 613; 

47 C.F.R. §§ 79.2-.3.  

For the blind to have access to local broadcasting via Internet video 

providers, such as FilmOn X, they would have to be defined as an MVPD. MVPD 

systems that serve 50,000 or more subscribers are required to provide fifty hours 
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per calendar quarter of video-described prime time and/or children’s programming, 

under the CVAA. 47 C.F.R. § 79.3(b)(4).  Since FilmOn X boasts over 40 million 

users and supplies local broadcasting to many of these individuals, if it falls under 

the definition of an MVPD, FilmOn X will be required to provide video 

description. See 47 U.S.C. § 613(h)(1); 47 C.F.R. § 79.3(a)(3); Jeff Stevens, 

FilmOn Networks Launches Bloodzillathon, the All Giant Japanese Monster Movie 

Channel, Yahoo! Finance (May 15, 2014, 2:04 PM), http://finance.yahoo.com

/news/filmon-networks-launches-bloodzillathon-giant-180429652.html. 

Specifically, the regulations will require FilmOn X to insert “audio narrated 

descriptions of a television program’s key visual elements into natural pauses 

between the program’s dialogue.” 47 U.S.C. § 613(h)(1); 47 C.F.R. § 79.3. 

Applying these MVPD regulations to FilmOn X would open the door for the blind 

to follow their fellow citizens to the Internet. 

Since Internet video providers are not currently required to provide video 

description, their blind subscribers are precluded from fully participating in their 

local communities. Consider, for example, the following situation: a nightly news 

show introduces a video about a political candidate who spoke today about an 

important issue; however, the candidate is never named out loud. Instead, the 

candidate’s name silently appears at the bottom of the screen. Throughout the news 

segment, the blind person only hears the candidate and other voices supporting or 
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criticizing him, but never hears the candidate’s name. As a result, the blind person 

listening to the news is left to wonder who said what. That same viewer will vote 

in a few weeks without having access to the same information available to other 

citizens and will be unable to make an informed decision.  See Nat’l Fed’n of the 

Blind, Comment Letter on Proposed Rule for the Implementation of Video 

Description of Video Programming (Oct. 11, 2000), http://apps.fcc.gov/ecfs

/document/view?id=6511959043 [hereinafter NFB 2000 Comment]. For the blind 

to actively participate in their communities, they need access to the most current 

information. 

Blind consumers need to stay apprised of not only current events, but also 

breaking news and information surrounding life-threatening situations. See NFB 

2015 Comment. The CVAA ensures MVPDs provide the blind with critical access 

to emergency information “intended to further the protection of life, health, safety, 

and property.” See 47 C.F.R. §§ 79.2-.105. Blind viewers should not have to sit 

and wonder what is happening when a loud “beep” suddenly interrupts their 

programming as the emergency information appears silently across the bottom of 

the screen. This viewer deserves to know if a new thunderstorm watch has just 

been issued or whether a tornado has been spotted 100 yards away. He should not 

simply be left with a “beep” as others rush for cover. See NFB 2000 Comment. As 
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a result, the blind require accessibility to video description and emergency 

information requirements to have access to local broadcasting. 

B. For the blind to have equal access to new consumer trends in 

video technologies, the FCC needs to redefine MVPDs to include 

affordable Internet video providers. 

 

In recent years, there has been a sweeping trend towards “cord shaving,” 

where subscribers reduce their cable service, and “cord cutting,” where subscribers 

completely leave their service. In 2014, 8.2 percent of former pay TV subscribers 

surveyed identified as cord-cutters while 45.2 percent were cord-shavers. Sarah 

Perez, New Study Shows a Rise in Cord Cutting--8.2% Ditched Pay TV in 2014, 

Up 1.3% YoY, TechCrunch (June 23, 2015), http://techcrunch.com/2015/06/23

/new-study-shows-a-rise-in-cord-cutting-8-2-percent-ditched-pay-tv-in-2014-up-1-

3-yoy/ (increase of 1.3 percent over subscribers who left their service in 2013). 

Many cord cutters transitioned from traditional cable and satellite providers to 

Internet video providers because of the increased accessibility and affordability to 

access their desired content online. See John B. Horrigan and Maeve Duggan, 

Home Broadband 2015, Pew Research Center (Dec. 21, 2015), 

http://www.pewinternet.org/2015/12/21/home-broadband-2015/. As a result, 

American cable and satellite companies are losing subscribers faster than ever, 

with approximately 600,000 subscriptions abandoned in the second quarter of 2015 

alone. The Editorial Board, Preparing for Life After Cable, N.Y. Times (Aug. 21, 
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2015), http://www.nytimes.com/2015/08/21/opinion/consumers-are-cutting-the-

cord-to-gawin-choices-and-pay-less.html.  

The decline in traditional subscriptions is expected to accelerate as more 

consumers continue to replace their cable services with modern, flexible 

technologies. Preparing for Life After Cable, supra. FilmOn X is an affordable 

alternative to cable and is widely embraced by cord-cutters. FilmOn X users enjoy 

convenient access to broadcast programming for as low as $5.95 a month, 

compared to the average $64.41 a month for basic cable service. See FCC, MM 

Docket No. 92-266, Report on Cable Industry Prices at 3 (May 16, 2014); 

Appellee’s Br. at 10. The blind, however, cannot migrate towards Internet video 

provider subscriptions because the lack of video description and accessibility to 

emergency information leaves them bound to costly cable services.  

Given the pace of these technological developments, the FCC has proposed 

a technology-neutral redefinition of MVPDs. See In the Matter of Promoting 

Innovation and Competition in the Provision of Multichannel Video Programming 

Distribution Services, FCC 14-210, at 51 (proposed Dec. 19, 2014) (statement of 

Chairman Tom Wheeler) [hereinafter NPRM]. This redefinition would allow 

FilmOn X to compete with cable providers and give consumers new options suited 

to their best interests. See Margaret Harding McGill, FilmOn CEO Prods FCC To 

Bring Local Broadcast TV Online, Law360 (Oct. 9, 2015, 7:24 PM), 
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http://www.law360.com/articles/713112/filmon-ceo-prods-fcc-to-bring-local-

broadcast-tv-online. According to the Chairman of the FCC, Tom Wheeler, the 

proposal intends to “give video providers who operate over the Internet . . . the 

same access to programming that cable and satellite operators have.” See NPRM. 

For the blind, this would serve to not only increase much needed affordability and 

accessibility, but also to liberate them from restrictive traditional providers. 

In the move away from restrictive traditional providers, cost-efficiency is 

particularly important for the blind. They should not be required to sustain 

constant, expensive payments for traditional services when cost-effective options 

like FilmOn X are available, especially considering that almost 60 percent of blind 

persons between the ages of 21 and 64 are unemployed, and 30 percent live below 

the poverty line.3 In addition to the employment gap, a large education gap exists 

where only 14.4 percent of blind students graduate college on time, compared to 

51.2 percent of the general population.4  Costly cable services restrict the blind’s 

                                                           
3 See 2014 Employment Rate for Ages 21-64 with a Visual Disability, Disability 

Statistics, http://www.disabilitystatistics.org/reports/acs.cfm?statistic=2 (select 

“Visual Disability” for Disability Type; select “Ages 21-64” for Age; then select 

“2014” for Year); 2014 Poverty for Ages 21-64 with a Visual Disability, Disability 

Statistics, http://www.disabilitystatistics.org/reports/acs.cfm?statistic=7 (select 

“Visual Disability” for Disability Type; then select “2014” for Year). 
4 See Betsy Brand, Andrew Valent & Louis Danielson, American Institutes for 

Research, Improving College and Career Readiness for Students with Disabilities 3 

(2013), http://www.ccrscenter.org/sites/default/files/Improving%20College%20

and%20Career%20Readiness%20for%20Students%20with%20Disabilities.pdf; 

2014 Educational Attainment for Ages 21-64 with a Visual Disability, Disability 
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access to local broadcasting, an integral source of knowledge and awareness, and 

stymie the blind’s educational success compared to other citizens. This education 

gap can be narrowed if the potential blind cord-cutters have access to affordable 

Internet video provider subscriptions. Nat’l Fed’n of the Blind, MB Docket No. 11-

43, Reply Comments on Video Description:  Implementation of the Twenty-First 

Century Communications and Video Accessibility Act of 2010 (Oct. 22, 2013) at 

4, http://apps.fcc.gov/ecfs/document/view?id=7520949601; Robert Kingett, 

Internet TV for the Blind (July 27, 2013), http://www.digitaljournal.com/article

/355326 (noting how Neflix and Hulu Plus will not provide video-described 

programming until statutorily required to do so). However, to be a truly affordable 

option for the blind, Internet video providers will need more than to be defined as 

MVPDs. 

C. The blind need access to innovative technological services, like 

those provided by FilmOn X, but these services require a § 111 

compulsory license to feasibly survive. 

 

The United States Constitution proclaims that the purpose of copyright law 

is to promote the progress of science and the useful arts for the benefit of the entire 

public, including the blind.  See U.S. Const. art. 1, § 8, cl. 8. To nurture this goal, 

Congress implemented § 111 of the Copyright Act, which grants cable systems 

                                                                                                                                                                                           

Statistics, http://www.disabilitystatistics.org/reports/acs.cfm?statistic=9 (select 

“Visual Disability” for Disability Type; “a BA degree or higher” for Age; then 

select “2014” for Year). 
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compulsory licenses and benefits the public with access to technologically 

improved broadcast programming. 17 U.S.C. § 111(d). This licensing allows cable 

systems to retransmit broadcast television without the consent of the copyright 

holders, assuming a statutory fee is paid to the Copyright Office. Id. Licensing also 

allows Internet video providers to enter the television market without losing all 

profits in negotiations for retransmission rights with individual broadcasters and 

artists. See AT&T Services, Docket No. 2007-1, Comment No. 5, Comments on 

the Section 109 Report to Congress at 1-2 (July 2, 2007), 

http://www.copyright.gov/docs/section109/comments/att.pdf. Without § 111 

compulsory licensing, the blind cannot progress with science and the useful arts. 

The Supreme Court recently held in American Broadcasting Cos. v. Aereo, 

Inc., that Internet retransmission services “publicly perform” and infringe on 

holders’ copyrights. See 134 S. Ct. 2498, 2503, 2511 (2014). Without access to a 

§ 111 compulsory license, Internet video providers will need to negotiate with each 

copyright holder to avoid copyright infringement claims. As new entrants to the 

market, these providers may be unsuccessful in negotiations and will be unable to 

disrupt the current monopolistic cable industry without these licenses. U.S. 

Copyright Office, A Review of the Copyright Licensing Regimes Covering 

Retransmission of Broadcast Signals iv (Aug. 1, 1997), http://copyright.gov

/reports/study.pdf. . With a § 111 compulsory license, Internet video providers like 
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FilmOn X can better compete within the cable market and substantially grow their 

consumer base 

Without a § 111 compulsory license, FilmOn X will be at a market 

disadvantage. Ultimately, FilmOn X will be unable to flourish as a business and 

consumers will lose out on flexible, affordable alternatives to cable. Granting 

FilmOn X a § 111 compulsory license will shake up the traditional video provider 

marketplace and will allow all consumers, particularly the blind, to cut cords and 

progress in our technology-driven society. 

CONCLUSION 

Granting compulsory licensing under § 111 for Internet video providers like 

FilmOn X will make this technologically-advanced service readily available to all 

consumers including the blind. Additionally, when the FCC moves forward on 

redefining MVPDs and brings about sweeping regulatory reform, Internet video 

providers like FilmOn X will be bound by the CVAA’s accessibility requirements. 

Unless this Court affirms that Internet video providers like FilmOn X should be 

granted a § 111 compulsory license, the FCC’s MVPD proceedings will become 

meaningless and the blind will not have access to the same affordable services as 

the general public, because without accessibility, there is no equality. 
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